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                                                                                               January 16, 2019 
 

           TO: MEMBERS OF THE LONG ISLAND JEWISH 
               ORGANIZED MEDICAL STAFF    

 
A recent court decision would seem to answer the riddle as to when a finding of 

medical malpractice does not result in the person who committed the act to be responsible 

for it.  Surprised?  Here are the facts of the case. 

A third year orthopedic resident performed surgery on the patient’s femur while 

under the direct supervision of the patient’s physician.  The selection of the angle and 

location of the drill – as well as the decision to halt the drilling – were performed at the 

direction of the supervising physician. 

As a result of the drilling the resident severed the plaintiff’s nerves.  Litigation was 

commenced with a suit against the supervising physician but also against the resident and 

the hospital where the surgery was performed.  The hospital was joined under the theory  

that the resident was either an officer, agent or employee of the hospital. 

At the trial court level both the resident and the hospital moved to have the actions 

against them dismissed but were denied in their efforts.  An appeal was then taken to the 

Appellate level and both defendants were successful. 

The appeal court ruled that the resident had not used any independent medical 

judgment during the surgery as he was merely following the orders of the surgeon in 

charge.  If purely assisting – and if the directions do not deviate from normal practice so as 

not to be questioned – the assistant should not be found negligent.  Once again the key was  

 



 

 

that the resident did not himself exercise independent medical judgment.  Since the 

resident had not been negligent it then followed that the hospital would be exonerated. 

We appreciate if the same reasoning would occur if, for example, a complaint had 

been made to the Office of Professional Medical Discipline.  Would the resident/surgeon 

who had actually performed the procedure been excused because he was following orders 

although a patient had been injured due to the act performed?  A question without an 

answer as of this moment.  

 

         Respectfully submitted, 

        Schaum Law Offices 

   

    
 


